STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
BOBBI DEBOSE,
Petiti oner,
Case No. 00-3426

VS.

COLUMBI A NORTH FLORI DA REGQ ONAL
MEDI CAL CENTER

Respondent .

N N N N N N N N N N N

RECOMMVENDED ORDER

This cause canme on for consideration pursuant to the terns
of the Order entered herein on Septenber 27, 2000, by the
under si gned Adm ni strative Law Judge, Ella Jane P. Davis.

STATEMENT OF THE | SSUE

Whet her the Petition for Relief froman unl awful enpl oynment
practice was tinely-filed, and if it was not tinely-filed, is
this cause barred?

PRELI M NARY STATEMENT

Respondent's Motion to Dism ss, served August 20, 2000, was
not responded-to by Petitioner.

By the Septenber 27, 2000 Order, Petitioner was given unti
Cctober 9, 2000, in which to file any witten response in

opposition to the Mdtion and any disputation, explanation, or



mtigation of the docunents attached to the Mdtion, upon which
docunents the Motion relies.

Petitioner has filed no response, thereby indicating that
no dispute exists as to the authenticity of the docunents
attached to the Motion and that no | egal argunent is put forth
agai nst the Motion.

FI NDI NGS OF FACT

1. Petitioner filed an undated Charge of Discrimnation on
the basis of "race and "age" with the Florida Comm ssion on
Human Rel ati ons (Comm ssi on).

2. On June 21, 2000, the Conm ssion issued its Notice of
Determ nation: No Cause and nmailed a copy thereof to Petitioner.

3. Petitioner was required by Section 760.11(7), Florida
Statutes, to request a formal hearing "wthin 35 days of the
date of determ nation" of no reasonable cause, failing which the
claimwoul d be barred and the conplaint di sm ssed.

4. The Commi ssion notified Petitioner of this 35-day
deadline in its Notice of Determ nation: No Cause served on
Petitioner on June 21, 2000.

5. Rules 60Y-5.004(5) and 60Y-4.007(2), Florida
Adm ni strative Code, provide that the Petition for Relief nust
be filed within 33 days of the date of a No-cause Determ nation

which is served on a conplainant by mail.



6. The thirty-third day foll ow ng the June 21, 2000,
i ssuance of the No-cause Determ nation expired on Mnday,
July 24, 2000. The thirty-fifth day foll ow ng the June 21,
2000, issuance of the No-cause Determ nation expired on
Wednesday, July 26, 2000.

7. The Petition for Relief was postnmarked July 31, 2000,
which is five days after expiration of the statutory filing
deadl i ne.

8. The Petition was stanped-in by the Conmm ssion Cerk on
Tuesday, August 1, 2000, which is six days after the statutory
filing deadline.

9. The certified copy of the Petition stanped-in by the
Comm ssion and its post-marked envel ope show that the Petition
for Relief was not tinely-filed wwth the Cerk of the
Conmi ssi on.

10. There has been no affirmative show ng of excusabl e
negl ect by Petitioner.

CONCLUSI ONS OF LAW

11. The Division of Adm nistrative Hearings has
jurisdiction for purposes of this Order, pursuant to Section
120.57(1), Florida Statutes.

12. Section 760.11(7), Florida Statutes, provides in

pertinent part as follows:



| f the comm ssion determnes that there is
not reasonabl e cause to believe that a
violation of the Florida Gvil R ghts Act of
1992 has occurred, the comm ssion shal
dism ss the conplaint. The aggrieved person
may request an adm ni strative hearing under
ss. 120.569 and 120.57, but any such request
must be made within 35 days of the date of
determ nation of reasonabl e cause . oo

| f the aggrieved person does not request an
adm ni strative hearing within the 35 days,
the claimw |l be barred. (Enphasis added)

13. Rules 60Y-5.004(5) and 60Y-4.007(1) and (2), and 60Y-
4.004(1), Florida Adm nistrative Code, provide as foll ows:

60Y-5. 004 Executive Director's

| nvestigatory Determ nation; Notice.

(5 A Notice of Determ nation of No
Reasonabl e Cause, No Jurisdiction or
Untinmeliness shall advise the conplai nant of
the right to file a Petition for Relief,
pursuant to Rule 60Y-5.008, within 30 days
of service of the notice. A form Petition
for Relief, hereby incorporated by
reference, in blank, shall be provided to
the conplainant at the tinme of service of
the noti ce.

60Y-4.007 Conputation of Tinme Periods.

(1) In conputing any period of tine
referred to in the rules of the Conmm ssion
or contained in any order of the Conmm ssion,
the day of the act, event, or occurrence
fromwhich the designated period begins to
run shall not be included. The |ast day of
the period so conmputed shall be included
unless it is a Saturday, Sunday, or | egal
hol i day observed by the State of Florida, in
whi ch event the tinme period shall run unti
the end of the next day which is neither a
Sat urday, Sunday, nor |egal holiday observed
by the State of Florida. Al tinme periods



are neasured by cal endar days except which
wor ki ng days are expressly indicated.

(2) \Wenever a party has a right or is
required to do sone act or take sone
proceedings within a prescribed period after
the service of a notice or other paper upon
that party and such notice or paper is
served by mail, 3 days shall be added to the
prescribed peri od.

60Y-4.004 Filing and Copi es.

(1) "Filing" or "file" with the Conmm ssion,
means actual receipt of a docunent by the
Clerk of the Comm ssion at its office,
except that during the course of a hearing,
a hearing officer or presiding officer may
accept a docunent for filing, in which event
the hearing or presiding officer shall note
thereon the filing date and shall transmt
it to the Cerk. Wen a docunent is
received by mail, the date of filing shal
rel ate back to the date of the postnmark.
(Enmphasi s added)

14. Petitioner filed her Petition for Relief six days
| ate, pursuant to the 35-day notice by the Comm ssion and
pursuant to the statute. She filed her Petition for Relief
ei ght days late, pursuant to the Comm ssion's "three days for
mai ling" rule. Even if one applies Rule 60Y-4.004(1), Florida
Adm ni strative Code, whereby the date of filing relates back to
t he postnarked date of July 31, 2000, the Petition for Relief
was mailed/filed a mnimumof five days |ate.

15. The date of filing of the Petition for Relief is
jurisdictional, and late-filing bars Petitioner from proceedi ng

before the Division of Adm nistrative Hearings. See Garland v.




Departnent of State, DOAH Case No. 00-1797 (Reconmmended O der

entered July 24, 2000), the Petition for Relief should be

di sm ssed for untinmeliness; McGII v. US. Mrine/Bayliner

Marine Corp., DOAH Case No. 95-6018 (Recommended Order entered

March 18, 1996; Final Order received by DOAH July 3, 1997, but
date of entry of Final Order unavail able), wherein a petition
filed 47 days after notice was dism ssed as untinely; Hall v.

Boei ng Aerospace Qperation, DOAH Case No. 94-6976 (Recommended

Order entered March 29, 1995; Final Order received by DOAH on
June 19, 1997, but date of entry of Final Order unavail able),
wherein a petition filed one-day past the statutory deadline was

di sm ssed as untinely; Wight v. HCA Central Florida Regi onal

Hospital, Inc., DOAH Case No. 94-0070 (Recomrended Order entered

July 27, 1995; Final Order entered January 26, 1995), wherein a

20-day |l ate petition was di sm ssed; and Pusey v. Knapp, DOAH

Case No. 96-3321 (Recommended Order entered Novenber 25, 1996
Final Order entered October 16, 1997), holding that failure to
file a petition wthin an extension of tine granted by the Human
Rel ati ons Conm ssion required dism ssal of the Petition absent
proof of equitable tolling or excusabl e negl ect.

RECOMVENDATI ON

Based upon the findings of fact and conclusions of law, it



RECOMVENDED:

That the Florida Conmm ssion on Human Rel ations enter a
final order dismssing the Petition for Relief.

DONE AND ENTERED this 20th day of Gctober, 2000, in

Tal | ahassee, Leon County, Florida.

ELLA JANE P. DAVIS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 20th day of Cctober, 2000.
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Dana A. Baird, General Counse

Fl ori da Comm ssion on Hunman Rel ati ons
325 John Knox Road

Building F, Suite 240

Tal | ahassee, Florida 32303-4149

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Oder in this case.



